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#40  Preferential Rents

Eliot Spitzer, Governor

A preferential rent is a rent which an owner agrees to charge that is lower than the legal regulated rent that the owner
could lawfully collect.

Owners can decide to terminate the preferential rent and charge the higher legal regulated rent upon renewal of the
lease or when that tenant permanently vacates the apartment (see Example #1).  However, the rent laws impose a
condition on an owner's right to charge the claimed legal regulated rent.  The legal regulated rent must have been written
in the vacancy or renewal lease in which the preferential rent was first charged.   Registration with DHCR of the legal
regulated rent by itself will not establish the legal regulated rent for future usage (see Example #2).

The legal regulated rent need not be written in any subsequent renewal lease; however, failure to do so within a four (4)
year period will effectively result in the preferential rent being established as the legal regulated rent.

In addition, the terms of the lease itself, may affect the owner's right to terminate a preferential rent.  If the lease
agreement contains a clause that the preferential rent shall continue for the term of the tenancy, not just the specific
lease term, then the preferential rent cannot be terminated for that tenancy (see Example #3).  The preferential rent
continues to be the basis for future rent increases.

Although a complaint of Rent Overcharge is limited to an examination of the apartment’s rent history only for the four
(4) years preceeding the filing of a complaint, DHCR may look beyond the four (4) year period in proceedings involving
the original terms and conditions of a preferential rent offer.  A rent that is not challenged by a tenant within four
(4) years and modified by a DHCR written order becomes the legal regulated rent.

Examples

Example #1

Mr. Jones signed a one year lease, effective October 1, 2006.  The lease cited a legal regulated rent of $1,200 and a
preferential rent of $1,000.

1. The lease contained a clause that stated "the preferential rent shall be offered only for the term of this
lease."

2. On October 1, 2007, when Mr. Jones' one year lease renewal begins, the legal regulated rent increases by 3% to
$1,236 and the preferential rent increases by 3% to $1,030.  Mr. Jones will pay the $1,236 rent.

3. In this example, the owner can terminate the collection of the preferential rent at the time of the lease renewal
due to the lease clause cited above.
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Preferential Rent and Deregulation

When a tenant who has been paying a preferential rent vacates and a new tenant moves into the apartment, the new
tenant will not be under rent stabilization if the legal regulated rent for the prior tenant plus the rent increases that are
allowed for a new tenant equals at least $2,000 per month.

Concessions

There are two types of rent concessions.  One is a concession for specific months, as for example, where the lease
provides that the tenant will not have to pay rent for one or more specified months during the lease term.  This type of
concession is not considered a preferential rent.

The other type is a prorated concession, where the dollar value of the rent free month(s) is prorated over the entire term
of the lease and not tied to a specific month or months.  A prorated concession is really the same as a preferential rent
and will be treated in the same manner.

Sources:
Chapter 82 of the Laws of 2003
New York City Rent Stabilization Code, Section 2521.2
Tenant Protection Regulations, Section 2501.2

Example #2

Mr. Jones signed a one year lease, effective October 1, 2006.  The lease cited a legal regulated rent of $1,000.
1. The lease did not contain any clauses stating that this was a preferential rent and the lease did not cite the

legal regulated  rent of $1,200.  On April 1, 2007, the owner filed a Registration form with DHCR that listed a
legal regulated  rent  of $1,200 and a preferential rent of $1,000.

2. On October 1, 2007, when Mr. Jones' one year lease renewal begins, the preferential rent increases by 3% to
$1,030.  Mr. Jones will pay the $1,030 rent.

3. In this example, the owner did not preserve the legal regulated rent of $1,200 for future use as it was not written
in the lease.  The registration the owner filed did not establish the legal regulated rent for future use.

Example #3

Mr. Jones signed a one year lease, effective October 1, 2006.  The lease cited a legal regulated rent of $1,200 and a
preferential rent of $1,000.

1. The lease contained a clause that stated "the preferential rent shall be offered for the entire term of the
tenancy."

2. On October 1, 2007, when Mr. Jones' one year lease renewal begins, the legal regulated rent increases by 3% to
$1,236 and the preferential rent increases by 3% to $1,030.  Mr. Jones will pay the $1,030 rent.

3. In this example, the owner must continue to base lease renewal rent increases for Mr. Jones on the preferential
rent, due to the lease clause cited above.
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For more information or assistance, call the DHCR
Rent Infoline, or visit your Borough or County Rent
Office.

Nassau County
50 Clinton Street
6th Floor
Hempstead, NY 11550

Westchester County
75 South Broadway - Suite 200
White Plains, NY 10601

  Queens
   92-31 Union Hall Street
   4th Floor
   Jamaica, NY 11433
   (718) 739-6400

Lower Manhattan
25 Beaver Street
5th Floor
New York, NY 10004
South side of 110th St. and below

Upper Manhattan
163 W. 125th Street
5th Floor
New York, NY 10027
North side of 110th St. and above

Rockland County
Pascack Plaza
23-1 Perlman Drive - PMB 16
Spring Valley, NY 10977

Brooklyn
55 Hanson Place
7th Floor
Brooklyn, NY 11217

Bronx
1 Fordham Plaza
2nd Floor
Bronx, NY 10458

Staten Island
60 Bay Street
7th Floor
Staten Island, NY 10301

               Nassau County
                50 Clinton Street
                6th Floor
                Hempstead, NY 11550


